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IN THE 


United States Gout of Appeals 

for the District of Columbia Circuit. 


Term 


No. 10,269 


ISAAC EISENBERG, and SARAH D. EISENBERG, 
Minor, by ISAAC EISENBERG, Her Father and 
Next of Friend, Appellants , 

v. 

HOBART M. CORNING, As the Superintendent of Schools 
in the District of Columbia, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an Order of the United States 
District Court for the District of Columbia (App. 9). A 
review of this Order by this Court is authorized by Sec. 
17-101, D. C. Code, 1940. The United States District Court 
for the District of Columbia had jurisdiction by virtue of 
Sec. 11-501, D. C. Code, 1940. 
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STATEMENT OF THE CASE. 

Both appellants are non-residents of the District of 
Columbia, and are living in the Washington suburban area, 
to wit, Kenilworth, Prince Georges County, Maryland. 

Appellant, Sarah D. Eisenberg, was enrolled in a public 
Junior High School of the District of Columbia, and that 
the appellee, by his agent, Superintendent of the Junior 
High School, told Isaac Eisenberg that Sarah D. Eisenberg 
would be expelled from school on February 18,1949, unless 
the first tuition installment for the first semester in the 
sum of $80.16 was paid. That the appellant, Isaac Eisen¬ 
berg, had told the appellee many weeks prior to February 
18,1949 that he had paid taxes levied by the Government of 
the District of Columbia, and that said taxes had been paid 
for a year preceding the time Sarah D. Eisenberg had en¬ 
tered school, and that the said taxes were in excess of the 
tuition demanded by the appellee. 

The appellee refused to give credit to the tuition account 
of Sarah D. Eisenberg, for taxes paid a year prior or the 
present year by her father, Isaac Eisenberg. 

The appellants contend that both Sec. 31-301 and Sec. 
31-302, D. C. Code, 1940, allow a credit for taxes paid 
toward tutelage to be charged. 

The appellants claimed in the trial court that the Super¬ 
intendent of Schools shall accept as credit the taxes paid 
by Isaac Eisenberg on tuition assessed by the Board of* 
Education and approved by the Commissioners of the Dis¬ 
trict of Columbia. 

The appellee claimed that the District of Columbia Ap¬ 
propriation Act for the fiscal year 1949 prohibits free in¬ 
struction or free education for the fiscal year 1949. Ap¬ 
pellants are not asking for free instruction, but for a proper 
credit for taxes paid to the Collector of Taxes for the Dis¬ 
trict of Columbia Government. 


STATEMENT OF POINTS. 
L 


That the Complaint of the appellants did state a cause 
of action. Therefore, the Court below erred in granting ! 
the Motion of the Appellee to dismiss the Complaint. 

SUMMARY OF ARGUMENT. | 

Congress vested the appellants with the statutory right, ! 
to wit, the allowance of non-resident pupils to go to school | 
in the District of Columbia, and also that taxes paid by j 
them shall be accepted as a credit on their tuition account. 
Congress has never divested or repealed this statute by j 
subsequent statute or repealed it by implication in an ap- j 
propriation bill. The legislative history is that the com¬ 
mittee of Congress conducted a hearing on problems of ad- j 
ministering legislation on tuition of non-resident students 
of the District of Columbia. 

The appellee, as Superintendent of the Schools, told the j 
committee of Congress that the present law had lead to i 
chaos. After being advised that there was chaos, the ap- j 
pellee recommended H. R. 3853, a Bill to repeal provisions 
of certain Acts of Congress relating to free tuition of non¬ 
residents in the public schools of the District of Columbia. I 
That Bill was rejected by Congress and never became law. j 

If Congress had intended the credit for taxes be sus- j 
pended or repealed, then it would seem that Congress would j 
have made appropriate provisions in a statute. 

Congress appropriated monies for public school system 
in the District of Columbia, and then added a rider that j 
said no part of the appropriations herein shall be used for | 
free instruction of pupils who dwell outside of the District j 
of Columbia. 

Congress may, of course, divest appellants of their right 
to credit of taxes paid toward tuition. “But always the j 
question is: has it done so!” Congress, in passing Sec. 
31-302, D. C. Code, 1940, used the words: “shall be ac- 
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cepted as a credit”, and this Court has ruled that the word 
“shall” as used in this statute is a mandatory act upon the 
Board of Education and the Commissioners of the Dis¬ 
trict of Columbia. The mandatory duty of the Board 
of Education is explicitly granted and should not be read 
out of the law unless it is clear that Congress repealed 
appellants’ right to receive credit for taxes paid. 

Appellants respectfully submit that the rider to the ap¬ 
propriations act for 1949 is not a mandate of Congress that 
divests the appellants of their rights that were heretofore 
vested. 

ABGUMENT. 

Appellants were vested with certain rights when Con¬ 
gress passed the following statutes: 

Sec. 31-301 — “ (Except as otherwise provided in this 
chapter) pupils shall not be admitted to or taught free 
of charge in the public schools of the District of Colum¬ 
bia who do not reside in said District, or who during 
such tutelage do not own property in and pay taxes 
levied by the government of the District of Columbia 
in excess of the tuition charged under this section to 
other nonresident pupils, or whose parents do not re¬ 
side or are not engaged in public duties therein, or 
during such tutelage pay taxes levied by the govern¬ 
ment of the District of Columbia in excess of the tui¬ 
tion charged under this section to other nonresident 
pupils: Provided, That any other nonresident pupil 
may be admitted to and taught in said public schools on 
the payment of such amount, to be fixed by the Board 
of Education with the approval of the Commission¬ 
ers of said District, as will cover the expense of tuition 
and cost of textbooks and school supplies used by such 
pupil; and all payments under this section shall be 
paid into the Treasury of the United States, to the 
credit of the District of Columbia.” 

Sec. 31-302 —“The taxes levied by the government of 
the District of Columbia and paid for the year next 
preceding the time of levying tutelage charges by non¬ 
resident pupils or the parents of nonresident pupils 
shall be accepted as a credit or part credit, as the case 
may be, on said tutelage.” 


5 


Secs. 31-303, 31-304 and 31-305 provide for certain classes 
of non-resident pupils to be admitted and taught free in the 
public schools. These three statutes are not applicable in 
this appeal. 

Appellants paid tax to the government of the District of 
Columbia which exceeded tuition, and so notified the ap¬ 
pellee long prior to the filing of the Complaint. 

The Appropriation Act for 1949 for the District of Co¬ 
lumbia public schools had attached to it and made a part of 
the Act a rider which, in its entirety, is as follows: 

“No part of the appropriations herein made for the 
public schools of the District of Columbia shall be used 
for the free instruction of pupils who dwell outside of 
the District of Columbia.’’ 

Appellants contend that this rider did not divest or repeal 
by statute or repeal by implication the right to receive 
credit for taxes paid on the tuition account. That the two 
statutes must be read together. Nowhere does the rider 
refer to or mention Secs. 31-301 or 31-302, nor does it say 
a word that taxes paid shall not be accepted as a credit on 
the tuition account. 

Appellee argued to the Trial Court that JJ. S. v. Dicker- 
son , 310 U. S. 554, 60 S. Ct 1034, Eeh. Denied, 61 S. Ct. 53, 
and Tayloe v. Kjaer, 171 F. (2d) 343, decided December 13, 
1948 by this Court, No. 9684, was the controlling law and 
the appropriations rider repealed Secs. 31-301 and 31-302. 

In the case of U . S. v. Dickerson , Congress did repeal an 
Act, at least for the appropriation year, by a rider, but in 
doing so they used definite words to do so, to wit: “Not¬ 
withstanding the applicable provisions of Sections 9 and 10 
of the Act of June 10, 1922.” And also, in the case of 
Tayloe v. Kjaer, Congress did change an existing statute, 
but in doing so they did use the following language: “Not¬ 
withstanding the provisions of existing law.” 

The appellants urged upon the Trial Court, and here 
again urge before this Court, that these two cases are not 
applicable, because in the case at bar we do not have any 
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such definite words showing the intent of the Legislature to 
divest the appellants of any of their rights. 

The legislative history of this rider is as follows: 

At a hearing before the Subcommittee of the Committee 
on Appropriations of the House of Representatives, the 
Eightieth Congress, First session, on the D. C. Appropria¬ 
tions Bill for 1948, at page 357, the committee asked the 
question of Dr. Coming, the Appellee in this case, whether 
they (nonresident students) paid the equivalent amount of 
taxes. ‘‘Dr. Coming: I have information as to the number 
of non-resident students who do not pay tuition. I do not 
have the information as to the split between the amount of 
taxes paid and the cost of tuition.” 

In the same hearing for the 1949 Appropriations Bill, 
Dr. Coming, at page 192, stated the following in reference 
to legislation forcing out of town or non-resident students 
to pay tuition: 4 ‘We even suggested very simple legisla¬ 
tion in this report which would set forth very clearly the 
fact that those who are not residents within the District of 
Columbia should pay tuition. I am convinced, sir, that we 
will never have any order out of the chaos we have had 
this year unless some such legislation is enacted and made 
reasonably permanent. If it is attached to the Appropria¬ 
tion Act each year, without being permanent legislation, 
then each year it is up for question and everybody is in 
confusion, and neither we nor the non-residents know how 
to make plans for the future.” 

Also, on Page 192 of the same hearings, the following 
report was submitted: 

“Dr. Coming. If you would like this submitted for 
the record, I will be very happy to do so. It gives you 
the point of view of the Board of Education and the 
superintendent. 

(The report is as follows:) 
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Superintendent of Schools 
Washington 5, D. C., March 17, 1948 

To the Board of Education of the District of Columbia: 

• • • 

* ‘ The Superintendent submits herewith to the Board 
a revised draft of H. R. 3853, a hill to repeal provisions 
of certain acts of Congress relating to free tuition for 
nonresidents in the public schools of the District of 
Columbia, with the recommendation that the provisions 
of this proposed bill be made effective on July 1, 1948, 
and with the further recommendation that this pro¬ 
posed revised draft of this bill be approved by the 
Board of Education for transmission to the Commis¬ 
sioners of the District of Columbia with the hope that 
it will be possible to have this legislation enacted into 
law this session of Congress. 

Approved: 

Hobart M. Corning 
Superintendent of Schools 
* . Adelbebt W. Lee, Chairman 

C. Melvin Sharpe 
Velma G. Williams 

Committee on Legislation. 

Proposed Amendment to H. R. 3853. 

A Bill to repeal provisions of certain acts of Congress 
relating to free tuition for nonresidents in the public 
schools of the District of Columbia. 

Be it enacted by the Senate and Bouse of Representa¬ 
tives of the United States of America in Congress assem¬ 
bled, That after July 1, 1948, no pupils shall be admitted 
to and taught free of charge in the public schools of the 
District of Columbia who do not reside in the District of 
Columbia. A non-resident pupil may be admitted to and 
taught in such public schools on the payment of such 
amount, to be fixed by the Board of Education of the Dis¬ 
trict of Columbia upon written recommendation of the 
Superintendent of Schools with the approval of the Com¬ 
missioners of the District of Columbia, as will cover the 
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expenses of tuition and cost of textbooks and school sup¬ 
plies used by such pupil; and all payments hereunder shall 
he paid into the Treasury of the United States to the 
credit of the District of Columbia. 

Note: Section 2 of the bill which repeals certain parts 
of acts related to nonresident pupils is complete and accept¬ 
able in its present form. 

H. R. 3852, Section 2 as originally drafted by Congress 
was acceptable by the appellee, says: * * * “Sec. 2. The 
following parts of Acts are hereby repealed:” 

(a) •••(In reference to Sec. 31-301) 

(b) * • • (In reference to Sec. 31-302) 

The appellee presented to the Committee of Congress the 
chaotic condition and made a recommendation and suggested 
a proposed amendment (supra) to H. R. 3853. After due 
consideration Congress rejected this Bill and it never be¬ 
came law. 

In the case of Standard Airlines, Inc. v. Civil Aeronau¬ 
tics Board, decided May 2, 1949 by this Court, No. 9978: 
the Court ruled: “If Congress had intended that suspen¬ 
sion for ordinary violations of the Act or regulations • • • 
it would seem that it would have made appropriate provi¬ 
sions in the statute. It did not do so.” 

Also, the above rule was followed in Washington Gas 
Light Company v. Byrnes, 78 U. S. Appeals, D. C. 107, 137 
F (2d) 543, affirmed 64 S. Ct. 731; also 321 U. S. 489, 88 
Law Edition 883. 

The Washington Gas Light Company v. Byrnes was a 
case involving construction to be given to two provisions of 
the D. C. Code. During the war Congress was contemplat¬ 
ing the suspension or repealing of these two Code provi¬ 
sions. Congress conducted hearings on both sections, and 
when they passed the final statute they suspended or 
changed only one provision. Later the government con¬ 
tended both provisions of the D. C. Code were suspended 
or repealed by implication. This Court in that case held 
“that the repeal of a statute by implication is not favored.” 
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i 


U. S. v. Borden Co. y 308 U. S. 188 at 198, 60 S. Ct 182, 84 ! 

L. Ed. 181: held: “It is a cardinal principle of construc¬ 
tion that repeals by implication are not favored. When 
there are two acts on the same subject, the rule is to give j 
effect to both if possible. The intention of the legislature 
to repeal “must be clear and manifest”. Bed Rock v. 
Henry , 106 U. S. 596, 601, 602. It is not sufficient, as was j 
said by Mr. Justice Story in Wood v. U. S ., 16 Pet. 342, 362, ! 

363, “to establish that subsequent laws cover some or even 
all of the cases provided for by (the prior act); for they j 
may be merely affirmative, or cumulative, or auxiliary.” j 
There must be a “positive repugnancy between the provi¬ 
sions of the new law, and those of the old; and even then j 
the old is repealed by implication only pro tanto to the ex- j 
tent of the repugnancy.” 

In the case of Keifer & Keifer v. Reconstruction Finance j 
Corp. y 306 U. S. 381, 59 S. Ct. 516, 83 L. Ed. 784, it was held | 
that “ * • * Congress may, of course, endow a governmental ! 
corporation with government’s immunity. But always the 
question is: has it done so?” 

Also following the same ruling is the case of Dollar v. j 
Land, 81 U. S. App. 28,154 F. (2d) 307, Aff. 330 U. S. 731. j 

Appellants believe that the case of Markham v. Cabell, j 
326 U. S. 404, at 410, 66 S. Ct. 193, 90 L. Ed. 165 should | 
control because Congress knew of the chaos and Congress j 
rejected H. R. 3853 and yet never increased, decreased or 
disturbed by a single word of legislation appellants’ rights. I 
This case held as follows: 

“We have concluded that however meritorious these 
considerations are, they raise questions of policy for j 
Congress. We are concerned only with the right to sue j 
on a debt under § 9. Congress granted that right to j 
some claimants and withheld it from others. WTiether 
its choice was wise or not is not for us to say. The i 
right to sue, explicitly granted by § 9 (a), should not 
be read out of the law unless it is clear that Congress j 
by what it later did withdrew its earlier permission. ! 
We can find no indication in the 1941 legislation that 
Congress by amending § 5 (b) desired to delete or j 


I 
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wholly nullify § 9 (a). On the contrary, the normal 
assumption is that where Congress amends only one 
section of a law, leaving another untouched, the two 
were designed to function as parts of an integrated 
whole. We should give each as full a play as possible. ” 

The case of Sanford v. Sanford, 52 D. C. App. 315, 286 
Fed. 777, held that: 

“Section 1 of the Municipal Court Act, giving ex¬ 
clusive jurisdiction to that court over civil suits involv¬ 
ing less than $1,000, and Code, §§ 327, 328, giving the 
Supreme Court jurisdiction over suits against execu¬ 
tors and administrators, are in pari materia, and must 
be construed together.” 

“General and specific provisions in apparent con¬ 
tradiction, whether in the same or different statutes, 
and without regard to priority of enactment, may sub¬ 
sist together, the specific qualifying and supplying ex¬ 
ceptions to the general, so that Code, §§ 327, 328, giv¬ 
ing the Supreme Court jurisdiction over suits against 
executors and administrators are to be treated as ex¬ 
ceptions to Municipal Court Act, § 1, giving that court 
exclusive jurisdiction over civil actions involving less 
than $1,000.” 

Simon, et al v. Simon, et aX, 58 D. C. App. 158, 26 F. (2d) 
530, held that: 

“Where different sections of Code are not irrecon¬ 
cilable, and effect may be given to both enactments, a 
repeal of earlier section by later one can not be im¬ 
plied.” 

“Specific provisions of special legislation must be 
given effect as against more general and comprehen¬ 
sive provisions of general law on same subject matter.” 

“It is a canon of statutory construction that, where 
there is an earlier special statute and a later general 
statute, the terms of the later being broad enough to 
include the matter provided for in the former, the 
special statute must be considered as an exception to 
the general statute.” 




II 

The case at bar involves two sets of statutes: 

(a) Code provisions; 

(b) The rider on the 1949 Appropriations Act; 

that the later Act did not repeal the former. Therefore, 
the two must be read together and, for the sake of argu¬ 
ment, the appellants concede that the rider to the Appro¬ 
priations Act of 1949 may effect Secs. 31-303, 31-304 and 
31-305, but not Secs. 31-301 and 31-302. That the appel¬ 
lants , vested right to pay taxes to the government of the 
District of Columbia, and that the taxes shall be accepted 
as a credit on said tuition is a separate provision and cre¬ 
ates a separate duty upon the appellee and does not conflict 
with the Appropriations Act, which provides for free in¬ 
struction. The two statutes of Congress may create an 
administrative problem for the officials of the District of 
Columbia, but that is not for the Courts to pass upon or to 
correct. The Court must determine whether one statute 
repealed the other or whether the two statutes should be 
read together. 

This Court held, in the case of Ballou, v. Kemp, 68 D. C. 
App. 7, 92 F. (2d) 556, that the legislative use of the word 
“shall”, as used in this Title and Chapter of the D. C. 
Code, was a mandatory act upon the Board of Education 
and the Commissioners of the District of Columbia. The 
words * ‘ * * # taxes * * • paid * # # shall be accepted as a 
credit * * * on said tutelage,” are explicitly granted and 
held to be mandatory by this Court and should not be 
read out of the law. 

If Congress had intended that the taxes paid to the gov¬ 
ernment of the District of Columbia by nonresidents shall 
NOT be accepted as a credit on tuition, it would seem that 
it would have made appropriate provision in the statute. 
It did not do so. It did not repeal any allowance for taxes 
paid; therefore, the appellants, the plaintiffs below, did 
state a cause of action against the appellee, defendant 
below. 
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CONCLUSION. 

It is respectfully submitted that the finding of the Trial 
Court that the Appropriations Act of 1949 is a mandate of 
Congress, and the entering of the Order dismissing the 
Complaint by the Court below were erroneous and should be 
reversed and judgment in favor of the appellants entered. 

Respectfully submitted, 

Robert W. McCullough 
William T. Pace 
808 H Street, N. E. 
Washington 2, D. C. 

Lincoln 3-2160 
Attorneys for Appellants 
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17 Filed Feb 18 1949 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 674-’49 

Isaac Eisenberg, 1701 Kenilworth Avenue, Prince Georges 
County, Maryland, and Sarah D, Eisenberg, Minor, By 
Isaac Eisenberg, Her father and next of friend, 1701 
Kenilworth Avenue, Prince Georges County, Mary¬ 
land, Plaintiffs , 

v 

Hobart M. Corning, as the Superintendent of Schools in 
the District of Columbia, Franklin Administration 
Building, 13th and K Streets, N. W., Washington, 
D. C., Defendant . 

4 

Complaint for Injunction 

Now come the plaintiffs, by their attorneys, Robert W. 
McCullough and William T. Pace, and respectfully show to 
this Honorable Court as follows: 

- 1 - 

That jurisdiction is conferred upon this Court pursuant 
to the general equity provisions of the Code and Title 31, 
Sections 301 and 302. 

- 2 - 

That Isaac Eisenberg is an adult citizen of the United 
States and a resident of Prince Georges County, Maryland. 

-3- 

That Sarah D. Eisenberg is a minor, and brings this suit 
by Isaac Eisenberg, her father and next of friend, and 
resides with her father in Prince Georges County, Mary¬ 
land. 
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That the defendant, Hobart M. Corning, is Superinten¬ 
dent of Schools in the District of Columbia, duly appointed 
pursuant to the provisions of the Act of Congress approve4 
June 20, 1906, 34 Statute, 317 Ch. 3464, Section 3, and by 
virtue thereof the said defendant has supervision in all 
matters pertaining to the education of persons entitled tb 
the benefits of the public school system of the District oi 
Columbia, and is sued in such capacity. 

18 -5- I 

j 

That the plaintiff, Isaac Eisenberg, is required by law tb 
provide an education for his minor child, to wit, Sarah D;. 
Eisenberg, and that Sarah D. Eisenberg is enrolled as a 
pupil in Eliot Junior High School in the District of Coh 
lumbia. 

- 6 - 

i 

That the plaintiff, Isaac Eisenberg, has paid taxes levied 
by the Government of the District of Columbia, and that 
said taxes have been paid for the year preceding the time 
Sarah D. Eisenberg entered the public schools in the Dis¬ 
trict of Columbia. That the plaintiff, Isaac Eisenberg, haS 
told the defendant that he has paid taxes to the Collector 
of Taxes, District of Columbia, and that the said taxes ex¬ 
ceed the amount of tuition demanded by the defendant. 


The defendant refuses to give credit to the tuition ab- 
count of Sarah D. Eisenberg for the taxes paid by the 
plaintiff, Isaac Eisenberg. 


That Title 31, Sections 301 and 302 of the D. C. Codp 
provides that the Board of Education may fix the amount 
of tuition to be paid by non-resident pupils, and further 
provides, in Section 302: j 

i 

' 

i 


i 

I 


i 

i 

i 
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“The taxes levied by the government of the District of 
Columbia and paid for the year next preceding the time of 
levying tutelage charges by nonresident pupils or the par¬ 
ents of nonresident pupils shall be accepted as a credit or 
part credit, as the case may be, on said tutelage.” 

-9- 

That the defendant, by his agent, Mr. Fletcher, superin¬ 
tendent of Eliot Junior High School, has told your plaintiff, 
Isaac Eisenberg, that Sarah D. Eisenberg will be expelled 
from school on Friday, February 18, 1949, at 3:00 P. M., 
unless the first tuition installment for the first semester in 
the sum of $80.16 has been paid, as more fully set out in 
the affidavit attached hereto, and is to he made part of this 
Complaint. 

- 10 - 

That the minor plaintiff, Sarah D. Eisenberg, will suffer 
immediate and irreparable injury, loss and damages if the 
defendants or his agents expel her from school, in that the 
orderly course of her studies will be interrupted and she 
will be forced to change schools, teachers, associates 
19 and friends. 


- 11 - 

That the plaintiff, Isaac Eisenberg, stands ready to in¬ 
demnify the defendant against all damages he may suffer, 
by placing in the Registry of this Honorable Court the 
amount of tuition assessed against Sarah D. Eisenberg 
for tuition and school supplies, as determined by the Board 
of Education, or give surety for the same. 

Wherefore, the plaintiff prays: 

1. That a temporary restraining order be issued against 
the defendant without notice. 
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2. That the defendant be permanently enjoined from ex¬ 
pelling the plaintiff, Sarah D. Eisenberg, from the public 
schools of the District of Columbia. 

3. That the defendant shall accept as credit or part credit 
the taxes paid by your plaintiff, Isaac Eisenberg, on the 
tuition assessed by the Board of Education and approved 
by the Commissioners of the District of Columbia, to cover 
the expense of tuition, cost of text books and school sup¬ 
plies used by Sarah D. Eisenberg. 

4. For such other and further equitable relief as to this 
Honorable Court may seem just and proper. 

Isaac Eisenberg. 

District of Columbia, ss: 

I Hereby Certify that on this 18th day of February, 
1949, before me, the subscriber, a Notary Public in and for 
the District of Columbia, personally appeared Isaac Eisen¬ 
berg, plaintiff in the above entitled cause, and made oath 
in due form of law that the matters stated therein are true 
to the best of his knowledge, information and belief. 

Walter F. Smith, 

Notary Public , D . C. 

i 

Robert W. McCullough, 

William T. Pace, 

808 H Street, N. E., 

Washington 2, D. C. 

Lincoln 2160 j 

(Attorneys for Plaintiffs) 

• • • * * • • • • • 

20 Filed Feb 18 1949 

i 

Motion for Temporary Restraining Order 

The plaintiffs move this Honorable Court for a tempos 
rary restraining order, restraining the defendant from ex-! 


I 

i 

i 

i 

i 

j 
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pelling Sarah D. Eisenberg from Eliot Junior High School, 
on the grounds that immediate and irreparable injury, loss 
and damages will result to the plaintiff before notice can 
be served and a hearing had thereon, as more fully appears 
from the verified Complaint filed in the above entitled cause 
and the affidavit of Isaac Eisenberg attached hereto. 

Robert W. McCullough, 

Wm. T. Pac£, 

Attorneys for Plaintiffs. 


Robert W. McCullough, 

William T. Pace, 

808 H Street, N. E., 

Washington 2, D. C. 

Lincoln 2160. 

(Attorneys for Plaintiffs) 

*«•**••••• 

21 Filed Feb 18 1949 

Affidavit of Isaac Eisenberg 

District of Columbia, ss: 

Isaac Eisenberg, being first duly sworn, deposes on oath 
and says that he is the plaintiff in the above entitled cause; 
that the defendant, by his agent, Mr. Fletcher, principal of 
Eliot Junior High School, has told your affiant that he must 
pay the first installment for the first semester in the sum 
of $80.16, as tuition for his daughter, Sarah D. Eisenberg; 
that if this money is not paid by Friday, February 18,1949, 
at 3:00 P. M. it would become his unpleasant duty to expel 
Sarah D. Eisenberg; your affiant further advised Mr. 
Fletcher that he was a tax payer of the District of Colum¬ 
bia and had been for one year prior to the current school 
year and that his taxes exceeded $80.16; Mr. Fletcher, act¬ 
ing on behalf of the defendant, refused to give Isaac Eisen- 
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berg credit for any part of the taxes paid to the District of 
Columbia Government. 

Isaac Eisenberg. 

Subscribed and sworn to before me this 18th day of Feb¬ 
ruary, 1949. 

Walter F. Smith, 

Notary Public. 

Robert W. McCullough, 

Wm. T. Pace, 

Attorneys for Plaintiffs. 

**•***•••# 

22 Filed Feb 18 1949 

Temporary Restraining Order 

This cause came on to be heard on the plaintiff’s Motion 
for temporary restraining order and verified Complaint 
filed herein, and it appearing to the Court that the defen¬ 
dant is about to commit an act hereinafter referred to, and 
that he will do so unless restrained by Order of this Court, 
and that immediate and irreparable injury, loss and dam¬ 
age will result before notice can be served and a hearing 
had on the plaintiff’s Motion for Preliminary Injunction, 
and that Sarah D. Eisenberg will be expelled from Eliot 
Junior High School, and that her orderly program of edu¬ 
cation will be interrupted; 

It is, therefore, by the Court: 

Ordered that the defendant, Hobart M. Corning, Super¬ 
intendent of Schools in the District of Columbia, his agents, 
servants, employees and attorneys, and all persons in active 
concert and participation, be and they are hereby restrained 
from expelling Sarah D. Eisenberg from any public school 
in the District of Columbia, provided that the plaintiffs first 
give surety in the sum of Two Hundred Dollars, for the 
payment of costs and damages as may be incurred or suf¬ 
fered by any party who is found to have been wrongfully 
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enjoined or restrained; such bond is to be approved by the 
Clerk of the Court; and it is further 

Ordered that this Order expires within ten days after 
entry, unless within such time the Order, for good cause 
shown, is extended for a like period, or unless the defen¬ 
dant consents that it may be extended for a longer period; 
and it is further. 

23 Ordered that the plaintiffs ’ Motion for Prelimin¬ 
ary Injunction be set down on the 28th day of Feb¬ 
ruary, 1949, at 10:00 o’clock A. M. 

Issued at 12:33 P. M., this 18th day of February, 1949. 

David A. Pine, 

Judge. 

• ••••••••• 

24 Filed Mar 9 1949 

Motion to Dismiss Complaint 

Comes now the defendant Hobart M. Corning and moves 
this Honorable Court to dismiss complaint filed herein for 
the following reason: 

1. Complaint fails to state a claim against the defendant 
upon which relief can be granted. 

Vernon E. West, 

Corporation Counsel, D. C. 

Oliver Gasch, 

Assistant Corporation Counsel, D. C. 
John F. Doyle, 

Assistant Corporation Counsel, D. C . 
Attorneys for Defendant . 

District Building. 

*••***•••• 
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25 Filed Mar 16 1949 

Answer to Motion to Dismiss 

Now come the plaintiffs, Isaac Eisenberg and Sarah D. 
Eisenberg, by their attorneys, Robert W. McCullough and 
William T. Pace, and, answering the defendant’s Motion 
to Dismiss, show to this Honorable Court as follows: 

- 1 - 

That the Complaint does state a claim against the defen¬ 
dant, upon which relief can be granted, to wit: permanently 
enjoining the defendant from expelling the plaintiff, Sarah 
D. Eisenberg from the public schools. 

2 - - 

That Sarah D. Eisenberg, minor plaintiff, is entitled to 
attend the public schools of the District of Columbia, in 
that Isaac Eisenberg is a tax payer of the District of Co¬ 
lumbia, and Title 31, Section 301 and 302 has a mandatory 
provision: shall “accept credit or part credit for taxes 
paid by the parent.” 

-3- 

Points and authorities attached hereto. 

Robert W. McCullough, 

Wm. T. Pace, 

Attorneys for Plaintiffs. 

• ••••••••• 

27 Filed Mar 22 1949 

Order 

Upon consideration of the defendant’s motion to dismiss, 
together with points and authorities filed in support and 
in opposition thereto, and upon oral argument of counsel, 
it is, by this Court, 

Adjudged, Ordered, and Decreed, That the motion of de¬ 
fendant to dismiss the complaint be, and the same is hereby, 
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granted, and that the complaint be, and it hereby is, dis¬ 
missed. 

March 22, 1949. 

David A. Pine, 

J UDGE. 

Seen: 

Wm. T. Pace, 

A tty. for Pltf. 

• ••••••••• 

Excerpt from Proceedings 

14 The Court: In this case Congress has provided 
in the appropriation act for the fiscal year 1949 as 

follows: 

“No part of the appropriations herein made for the 5 
public schools of the District of Columbia shall be used for 
the free instruction of pupils who shall dwell outside the 
District of Columbia.” 

That is clear and unambiguous. It is a valid law and 
it must be obeyed. It appears in this case that the minor 
plaintiff dwells outside of the District of Columbia. It also 
appears that her father pays taxes in excess of the amount 
demanded for her tuition. That, however, is not an excep¬ 
tion under the law. While it may be inequitable, I have 
to obey the law as I find it, and as I see it, it would be a 
direct violation of the mandate of Congress to permit this 
infant plaintiff to receive free instruction out of the cur¬ 
rent appropriation in view of the fact that she dwells out¬ 
side of the District of Columbia. The Act may be unwise 
but that is not a matter for the Court to determine. The 
wisdom of the legislation and the fairness of the 

15 legislation and the equitable character of the legisla¬ 
tion is vested solely in the legislative branch of the 

Government, which is the Congress. Therefore the mo¬ 
tion to dismiss will be granted. 

If you wish to take an appeal, I will consider continuance 
of the injunction with suitable bond. 
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Mr. McCullough: I think we will take an appeal, Your 
Honor. Will the Court fix the bond? 

The Court: Will $200 be sufficient? 

Mr. Gasch: Yes, Your Honor. 

The Court: If you wish to take an appeal and wish the 
injunction continued, that will be included at the end of the 
decree after the signature, that an injunction will be issued 
upon condition that a bond in the amount of $200 or cash 
in that amount be deposited with the registry of the Court. 
• ••**••••• 
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IN THE 

United States Court of Appeals 

Fob the District of Columbia Circuit 


April Term, 1949 


No. 10,269 


Isaac Eisenbebg, and Sarah D. Eisenbebg, Minor, by 
Isaac Eisenbebg, Her Father and Next of Friend, 

Appellants , 
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i 

i 

| 

Hobart M. Corning, As the Superintendent of Schools 
in the District of Columbia, Appellee. 


BRIEF FOR APPELI.EE 


COUNTER STATEMENT OF THE CASE 

j 

This is an appeal from a judgment of the District Court j 
of the United States for the District of Columbia in favor j 


i 

I 


i 

I 
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of the appellee, Hobart M. Coming, Superintendent of 
Schools in the District of Columbia, defendant below, on 
an order granting appellee’s motion to dismiss appellant’s 
complaint (App. 9). 

In the District of Columbia Appropriation Act for the 
Fiscal Year 1949, the Congress imposed a limitation upon 
the expenditure of funds thereby appropriated for the pub¬ 
lic schools of the Dsitrict of Columbia in the following 
language: 

“No part of the appropriations herein made for 
the public schools of the District of Columbia shall 
be used for the free instruction of pupils who dwell 
outside the District of Columbia.” (Supp. App. 

17). 

4 

Appellant Sarah D. Eisenberg was enrolled as a pupil in 
the Eliot Junior High School in the District of Columbia 
for the first semester of the school year 1948-49 (App. 3). 
Appellants are residents of the State of Maryland (App. 2). 
Accordingly, a bill for tuition of Sarah D. Eisenberg for 
the first semester in the sum of $80.16 was rendered by 
appellee to appellant Isaac Eisenberg. Appellant Isaac 
Eisenberg, who had paid taxes levied by the government 
of the District of Columbia in excess of the tuition de¬ 
manded by appellee (App. 3), contended that such taxes 
should be allowed as a credit or part credit on tuition 
charged appellant Sarah D. Eisenberg. Appellee refused to 
credit taxes paid by appellant Isaac Eisenberg to tuition 
chargeable against appellant Sarah D. Eisenberg (App. 
3). The tuition charged appellant Sarah D. Eisenberg for 
the first semester not having been paid, appellant Isaac 
Eisenberg was advised by the Superintendent of Eliot 
Junior High School that unless the first installment of tui¬ 
tion for Sarah D. Eisenberg was paid on or before Feb¬ 
ruary 18, 1949, she would be expelled from school (App. 
4, 6). 
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Appellants brought an action for injunction to prevent j 
appellee from expelling Sarah D. Eisenberg from the pub- i 
lie schools of the District of Columbia, and to compel ap- j 
pellee to accept as a credit or part credit the taxes paid j 
by appellant Isaac Eisenberg to cover tuition assessed 
against appellant Sarah D. Eisenberg (App. 5). A tern- j 
porary restraining order was issued restraining the ap¬ 
pellee from expelling appellant Sarah D. Eisenberg from 
the public schools in the District of Columbia, conditioned ! 
upon appellants giving security in the sum of $200 for the J 
payment of costs and such damages as might be incurred by j 
any party erroneously restrained (App. 7). 

The appellee moved to dismiss the complaint. Upon ! 
consideration of the motion to dismiss and after argument 
the Court granted appellee’s motion. To preserve the j 
status quo pending disposition of this appeal the Court con- j 
tinued the injunction in force. 

| 

I 

STATUTES INVOLVED 

i 

i 

i 

The statutes involved are set forth in Supplemental Ap¬ 
pendix to brief of appellee. 

| 

j 

SUMMARY OF ARGUMENT j 

i 

! 

i 

In the exercise of its exclusive legislative authority over the Dis¬ 
trict of Columbia the Congress provided a free system of public 
schools for the education of children who are residents of the Dis¬ 
trict of Columbia. From time to time Congress extended to cer- j 
tain non-resident pupils the privilege of attending without pay¬ 
ment of tuition the free schools provided for children resident 
within the District of Columbia. 

In appropriating funds for maintenance of the public schools 

of the District of Columbia for the fiscal year ending June 30, 

1949, the Congress imposed a limitation upon the expenditure of 

the school funds appropriated by suspending for that fiscal year 

! 

i 
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the privilege of free attendance at District schools by non-resident 
pupils. 

The authority of Congress to grant, to modify, and to withdraw 
entirely the privilege extended to non-resident pupils to at¬ 
tend free of charge the public schools of the District of Columbia 
is unquestioned. A review of that legislation shows conclusively 
that Congress first granted, then limited, and finally withdrew 
this privilege. 

The words “free instruction”, as used in the limitation upon 
the expenditure of school funds appropriated in the Act approved 
June 19, 1948, mean instruction for which no tuition is charged. 

ARGUMENT 

For many years Congress has provided a system of free 
schools for the education of the youth of the District of 
Columbia. By Section 23 of the Act of 1871 creating the 
Legislative Assembly for the District of Columbia (Ap¬ 
proved February 21, 1871, 16 Stat. 419, pp. LIY, et seq.. 
D. C. Code, 1940) Congress stated its basic policy that Dis¬ 
trict of Columbia residents only should be admitted free 
of charge to District schools: 

“Sec. 23. And be it further enacted, That it shall 
be the duty of said legislative assembly to main¬ 
tain a system of free schools for the education of 
the youth of said District, and all moneys raised 
by general taxation or arising from donations by 
Congress, or from other sources, except by bequest 
or devise, for school purposes, shall be appro¬ 
priated for the equal benefit of all the youths of 
said District between certain ages, to be defined by 
law.” (Emphasis supplied). 

The Revised Statutes of the District of Columbia as set 
forth in “An Act To revise and consolidate the statutes of 
the United States general and permanent in their nature, 






relating to the District of Columbia, in force on the first j 
day of December, in the year of our Lord one thousand l 
eight hundred and seventy-three ’ ’ approved June 22, 1874, j 
carried as permanent legislation the first clause of Section ; 
23 of the Act approved February 21,1871, supra, as follows: j 

1 ‘ Sec. 59. It shall be the duty of the legislative i 
assembly to maintain a system of free schools for 
the education of the youth of the District.’’ 

I 

By a provision contained in the District of Columbia; 
Appropriation Act for the fiscal year ending June 30, 1900 i 
(Supp. App. 13,14) Congress made the first exception to its, 
basic policy by authorizing the admission to District of • 
Columbia Schools, without payment of tuition and cost of; 
text books and supplies, of non-resident pupils whose par-i 
ents were engaged in business or public duties in the Dis-i 
trict of Columbia. 

From time to time Congress thereafter added, amended! 
and deleted exceptions to its basic policy as follows: 

i 

| 

1. Admitted for free instruction in the District 
schools non-resident pupils who during their 
tutelage owned property in and paid taxes levied 
by the District of Columbia, or whose parents paid 
taxes levied by the District of Columbia (Act ap¬ 
proved April 14, 1906, (Supp. App. 14); 

2-a. Deleted the requirement of ownership of 
property in the District of Columbia; 

2-b. Deleted the exception of pupils whose par- j 
ents are engaged in business in the District of 
Columbia; 

2-c. Added the limitation that non-resident 
pupils excused from payment of tuition on the 
basis of taxes paid to the District of Columbia 
were those who paid, or whose parents paid, taxes 
to the District of Columbia in excess of tuition 
charged other non-resident pupils. (Act approved 
June 26, 1912, Supp. App. 15); j 






3. Extended the privilege by providing that 
taxes paid by non-resident pupils or by the parents 
of such pupils should be accepted as a credit or 
part credit on tuition charged non-resident pupils. 

(Act approved July 21, 1914, Supp. App. 16); 

4. Permitted non-resident children whose par¬ 
ents are employed officially or otherwise in the Dis¬ 
trict of Columbia to be taught free of charge (Act 
approved March 3, 1915, 38 Stat. 910; Sec. 31-303, 

D. C. Code, 1940); 

5. Permitted non-resident soldiers and sailors 
of the United States to be admitted to the District 
schools for special instruction without payment of 
tuition (Act approved March 28,1918, 40 Stat, 470; 

Sec. 31-304 D. C. Code, 1940); 

6. Permitted children of officers and men of the 
armed forces stationed outside the District of Co¬ 
lumbia to be admitted to District schools without 
payment of tuition. (Act approved May 10, 1926, 

44 Stat. 433, and annually thereafter; Sec. 31-305 
D. C. Code, 1940, and NOTE thereto entitled 
“Amendment.”); 

7. Limited free instruction of non-resident 
pupils in the District schools to those who were en¬ 
rolled therein prior to July 25, 1947 (Act approved 
July 25,1947, Supp. App. 16); 

8. Suspended for the fiscal year ending June 30, 

1949—the period here in question—all exceptions 
to the basic policy (Supp. App. 17); 

9. Reinstated its basic policy by enacting, as per¬ 
manent legislation, the provision contained in the 
Act approved June 19, 1948, limiting to residents 
of the District of Columbia the privilege of attend¬ 
ing District schools without payment of tuition 
((Act approved June 29, 1949, Supp. App. 17). 

In the case of Ballou v. Kemp, 68 App. D. C. 7, 11, 92 F. 
2d 556, this Court, after reviewing all of the foregoing Acts 
of Congress enacted prior to August, 1937, held: 

“Reading the chapter as a whole, it is clear that . 
its purpose is to provide for the payment of tuition 
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by non-resident pupils, with certain exceptions, 
and to provide for the free instruction of non¬ 
resident pupils who are within the exceptions.’’ 

Save only those contained in the Act approved April 14, ! 
1906, supra, the exceptions to the basic policy were con- ! 
tained in District of Columbia appropriation acts. Through- j 
out their brief appellants refer to these exceptions as ! 
“statutory rights” (p. 3), “vested rights” (p. 4), “ap- j 
pellants’ rights” (p. 9), “Code provisions” (p. 11). Ap- j 
pellants also refer throughout their brief to the provision ! 
contained in the Act of June 19, 1948, suspending the pri- j 
vileges previously granted to non-residents, as “a rider” ! 
to an appropriation act, and inferentially assert that as “a 
rider” the provision of the Act of 1948 is of less dignity than j 
a legislative enactment (p. 3). 

In Tayloe v. Kjaer, et al.,_U. S. App. D. C._, 171 

. F. 2d 343, 344, this Court disposed finally of any such con- j 
tention. There, in determining the effect upon the tax sale 
statute, enacted February 28, 1898, of a provision in the 
District of Columbia Appropriation Act of 1935, this Court 
held: 

j 

4 4 This proviso is in form a limitation. That is to 
say that it is a restriction as to the use to which 
the funds appropriated shall be put, and does not 
purport on its face to be a permanent change in j 
existing law. Congress, of course, has undoubted 
power to permanently change existing law even in 
an appropriation act, and the fact that it is univer¬ 
sally recognized as exceedingly bad legislative \ 
practice and is forbidden by the rules of both j 
Houses of Congress does not subject it to judicial 
scrutiny. Instances of most important permanent 
legislation being contained in appropriation acts 
have been so often upheld by the courts as not to 
require examination and citation here.” 

i 

In support of their argument appellants quote, as “The 
legislative history of this rider” (Brief, p. 6-8), excerpts 


i 
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from a hearing before the Subcommittee of the Committee 
on Appropriations, House of Representatives, in charge of 
the District of Columbia Appropriation Bill for the fiscal 
.year 1949. 

The complete legislative history, including the full dis¬ 
cussion before the Subcommittee and the debate on the floor 
of the House of Representatives, which are set forth in the 
Supplemental Appendix (p. 18-30), does not support appel¬ 
lants’ argument. On the contrary, an examination of that 
liistory and of the pertinent provisions of the District of 
Columbia Appropriation Acts for 1948, 1949 and 1950, also 
set both in the Supplemental Appendix, shows that Con¬ 
gress for three years worked steadily toward and finally re¬ 
established the principle that the only pupils entitled to 
free instruction in District schools are those who reside in 
the District of Columbia. 

In Segar v. Board of Education, 317 Ill. 418,148 N. E. 289, 
a regulation of the Board of Education of the City of Rock¬ 
ford, which required parents of school children to make a 
deposit of an amount sufficient to cover the cost of text¬ 
books used by their children, was attacked as violative of 
the Constitution of Illinois. In its opinion affirming the 
judgment in favor of the Board of Education, the Supreme 
Court of Illinois held: 

“ • * * While they do not point out in what respect 
this section of the Constitution is transgressed, we 
assume it is their position that provision for a sys¬ 
tem of free schools is not made until text-books are 
provided at public expense foi* the use of pupils at¬ 
tending the public schools. * * * A system of 
schools, which permits all persons of school age 
residing in the district to attend classes and re¬ 
ceive instruction in the subjects taught, without a 
tuition charge, provides free schools, • * V* 

By Section 59 of the Revised Statutes of the District of 
Columbia, supra, Congress imposed upon the District gov- 
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emment the duty of maintaining “a system of free schools 
for the education of the youth of the District.” By Sec¬ 
tion 312 of the Revised Statutes of the District of Colum¬ 
bia, supra, Congress provided funds for the support of these 
free schools, as follows: 

“The legislative assembly is authorized to levy 
and collect a special tax on the taxable property in 
the city of Washington, in the city of Georgetown, 
and in that portion of the District without the 
limits of said cities, subject to the provisions of 
section three hundred and three, for the erection of 
school-houses and the support of public schools, 

. not exceeding fifty cents on each one hundred dol¬ 
lars for any one year, to be assessed and collected 
as other taxes.” 

This special school tax provision of the Revised Statutes 
of the District of Columbia was repealed by the Temporary 
Organic Act of the District of Columbia approved June 20, 
1874, 18 Stat. 116 (p. LVI, D. C. Code, 1940). That Act 
although approved two days earlier than the Revised 
Statutes of the District of Columbia, nevertheless super- j 
seded the Revised Statutes to the extent to which it was in- ; 
consistent therewith by virtue of the repeal provisions of 
Section 1296 of the Revised Statutes of the District of 

i 

Columbia and Section 5601 of the Revised Statutes of the 
United States, (Supp. App. 13). 

Section 2 of the Temporary Organic Act of 1874, supra, 
provided that the Commissioners thereby authorized 

* shall have power to apply the taxes or 
other revenues of said District to the payment of 
the current expenses thereof, to the support of the 
public schools, the fire department and the police, j 

• • • 77 

I 

Section 3 of the Present Organic Act of the District of ! 
Columbia, approved June 11, 1878, 20 Stat. 102, (p. LVIIL, 


♦ 
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D. C. Code, 1940) provided in identical language for the 
support of the District schools. 

Since Congress did not consider the payment of special 
taxes imposed specifically for the support of schools as 
equivalent to the payment of tuition, it is obvious that Con¬ 
gress did not consider payment of general taxes imposed 
for the support of schools, the fire department, the police 
department and the District government generally, to be 
equivalent to the payment of tuition. 

It will be noted that in the Act of 1906, supra , Con¬ 
gress provided “That hereafter pupils shall not be ad¬ 
mitted to or taught free of charge in the public schools of 
the District of Columbia who * * * during such tutelage 
do not own property in and pay taxes levied by the govern¬ 
ment of the District of Columbia, or whose parents do not 
* * * during such tutelage pay taxes levied by the govern¬ 
ment of the District of Columbia • * * ”. Further, in the 
Act of 1912, supra , Congress provided that pupils should 
not be “• # # taught free of charge • • • who during such 
tutelage do not own property in and pay taxes levied by 
the government of the District of Columbia in excess of the 
tuition charged hereunder to other non-resident pupils, or 
whose parents do not • * • during such tutelage pay taxes 
levied by the government of the District of Columbia in 
excess of the tuition charged hereunder to other non¬ 
resident pupils # * * 

It is obvious that Congress, in the Act of 1948, in pro¬ 
hibiting the use of appropriations for the “free instruc¬ 
tion of pupils who dwell outside the District of Columbia ,, 
used the expression “free instruction” in the same sense in 
which it had been used in previous Acts of Congress. 

During the debate on the floor of the House of Represen¬ 
tatives, Congressman Horan, Chairman of the Subcom¬ 
mittee, stated why the suspension of free instruction for 
non-residents was recommended. He said (Supp. App. 27): 
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‘‘We needed revenue and we needed more schools. 
Recognizing that our taxable property was limited 
by the boundaries of the District of Columbia, we 
decided that the District could no longer afford to 
educate free of charge those who were residents 
outside of the District of Columbia * * V’ 

l 

i j 

The language of the Act approved June 19, 1948 is so j 
clear and unambiguous as to leave no room for construe- | 
tion. Congress clearly intended to suspend, for the fiscal 
year 1949, all exceptions to the rule requiring non-resident | 
pupils to pay tuition, including the exception based on pay¬ 
ment of taxes to the District of Columbia. 

i 

. i 

CONCLUSION 

It is respectfully submitted that the judgment of the Dis- | 
trict Court was right and should be affirmed. 



Vernon E. West, 

i 

Corporation Counsel, D. C., 
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i 
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STATUTES INVOLVED 


Revised Statutes of the District of Columbia, Act ap¬ 
proved June 22,1874, Sec. 1296: 

“All acts of Congress passed prior to the first 
day of December, one thousand eight hundred and 
seventy-three, relating to the District of Columbia, 
any portion of which is embraced in the foregoing 
revision are hereby repealed; and the section ap¬ 
plicable thereto shall be in force in lieu thereof; 
and this revision of the acts of Congress relating to 
the District of Columbia shall be subject to, and 
governed by the provisions of chapter seventy-four 
of the Revised Statutes of the United States, en¬ 
titled ‘Repeal Provisions.’ ” 

Revised Statutes of the United States, Act approved June 
22, 1874, Sec. 5601: 

“The enactment of the said revision is not to 
affect or repeal any act of Congress passed since 
the 1st day of December one thousand eight hun¬ 
dred and seventy-three, and all acts passed since 
that date are to have full effect as if passed after 
the enactment of this revision, and so far as such 
acts vary from, or conflict with any provision con¬ 
tained in said revision, they are to have effect as 
subsequent statutes, and as repealing any portion 
of the revision inconsistent therewith.” 


1899 

“An Act Making appropriations to provide for the ex¬ 
penses of the government of the District of Columbia for 
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the fiscal year ending June thirtieth, nineteen hundred, and 
for other purposes.” Approved March 3, 1899, 30 Stat. 
1045, 1056, Ch. 422, (Sec. 31-301 D. C. Code 1940). 


“That hereafter pupils shall not be admitted to or taught 
free of charge in the public schools of the District of Colum¬ 
bia who do not reside in said District, or whose parents do 
not reside or are not engaged in business or public duties 
therein: Provided, That such pupils may be admitted to 
and taught in said public schools on payment of such 
amount, to be fixed by the board of school trustees, with the 
approval of the Commissioners of the District, as will cover 
the expense of their tuition and cost of text-books and school 
supplies used by them; and all payments hereunder shall be 
paid into the Treasury, one-half to the credit of the United 
States and one-half to the credit of the District of Colum¬ 
bia.” 


1906 

“An Act To amend the provision in an Act approved 
March third, eighteen hundred and ninety-nine, imposing 
a charge for tuition on nonresident pupils in the public 
schools of the District of Columbia”. Approved April 14, 
1906, 34 Stat. 113, Ch. 1623. (Sec. 31-301, D. C. Code, 1940). 

“BE IT ENACTED BY THE SENATE AND HOUSE 
OF REPRESENTATIVES OF THE UNITED STATES 
OF AMERICA IN CONGRESS ASSEMBLED, That the 
provision in the Act entitled ‘An Act making appropria¬ 
tions to provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June thir¬ 
tieth, nineteen hundred, and for other purposes, ’ approved 
March third, eighteen hundred and 'ninety-nine, which 
reads: ‘That hereafter pupils shall not be admitted to or 
taught free of charge in the public schools of the District of 
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Columbia who do not reside in, said District, or whose par¬ 
ents do not reside or are not engaged in business or public j 
duties therein,’ and so forth, be, and the same hereby is, ! 
amended so as to read as follows: . , . • 

‘ That hereafter pupils shall not be admitted to or taught 
free of charge in the public schools of the District of Colum¬ 
bia who do not reside in said District, or who during such 
tutelage do not own property in and pay taxes levied by the i 
government of the District of Columbia, or whose parents | 
do not reside or are not engaged in business or public duties j 
therein, or during such tutelage pay taxes levied by the 
government of the District of Columbia: Provided, That ! 
such pupils may be admitted to and taught in said public 
schools on the payment of such amount, to be fixed by the j 
board of trustees, with the approval of the Commissioners j 
of said District, as will cover the expense of their tuition j 
and cost of text-books and school supplies used by them; j 
and all payments hereunder shall be paid into the Treasury, i 
one-half to the credit of the United States and one-naif to ! 
the credit of the District of Columbia.’ ” 

1912 "\ 

“An Act Making appropriations to provide for the ex- j 
penses of the government of the District of Columbia for j 
the fiscal year ending June thirtieth, nineteen hundred and \ 
thirteen, and for other purposes.” Approved June 26,1912, j 
37 Stat. 139, 161, Ch. 182, (Sec. 31-301 D. C. Code, 1940). 

# • • * * # V # ,V»; ;• .i!M 

“Pupils shall not be admitted to or taught free of charge ! 
in the public schools of the District of Columbia who do not j 
reside in said District, or who during such tutelage do notj 
own property in and pay taxes levied by the government of j 
the District of Columbia in excess of the tuition charged I 
hereunder to other nonresident pupils, or whose parents do 
not reside or are not engaged in public duties therein, or; 
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during such tutelage pay taxes levied by the government of 
the District of Columbia in excess of the tuition charged 
hereunder to other nonresident pupils: Provided, That any 
other nonresident pupil may be admitted to and taught in 
said public schools on the payment of such amount, to be 
fixed by the board of education with the approval of the 
Commissioners of said District, as will cover the expense 
of tuition and cost of text-books and school supplies used 
by such pupil; and all payments hereunder shall be paid 
into the Treasury of the United States, one-half to the credit 
of the United States and one-half to the credit of the Dis¬ 
trict of Columbia. ,, 

1914 

“An Act Making appropriations to provide for the ex¬ 
penses of the government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen hundred and 
fifteen, and for other purposes.” Approved July 21, 1914, 
38 Stat. 517, 536, Chap. 191, (Sec. 31-302 D. C. Code, 1940): 


“Hereafter the taxes levied by the government of the 
District of Columbia and paid for the year next preceding 
the time of levying tutelage charges by nonresident pupils 
or the parents of nonresident pupils shall be accepted as a 
credit or part credit, as the case may be, on said tutelage.” 

1947 

“An Act Making appropriations for the government of 
the District of Columbia and other activities chargeable in 
whole or in part against the revenues of such District for 
the fiscal year ending June 30, 1948, and for other pur¬ 
poses.” Approved July 25, 1947, Public Law No. 237, 80th 

Congress, Ch. 324, 1st Session,_Stat._ 

• • • • • • • • • 

“No part of the appropriations herein made for the pub¬ 
lic schools of the District of Columbia shall be used for the 
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free instruction of pupils who dwell outside the District of j 
Columbia: Provided, That this limitation shall not apply 
to pupils who are enrolled in the schools of the District of 
Columbia on the date of the approval of this Act.” i 

1948 | 

“An Act Making appropriations for the government of 
the District of Columbia and other activities chargeable in j 
whole or in part against the revenues of such District for i 
the fiscal year ending June 30, 1949, and for other pur- ! 
poses.” Approved June 19, 1948, Public Law No. 724, 80th ! 
Congress, Ch. 555, 2nd Session,_Stat._ 

• •••••• •• 


“No part of the appropriations herein made for the pub¬ 
lic schools of the District of Columbia shall be used for the j 
free instruction of pupils who dwell outside the District of 
Columbia.” i 

i 

J 

1949 j 

j 

“An Act Making appropriations for the government of I 
the District of Columbia and other activities chargeable in i 
whole or in part against the revenues of such District for ! 
the fiscal year ending June 30, 1950, and for other pur¬ 
poses.” Approved June 29,1949, Public Law No. 145, 81st j 
Congress, Ch. 279,1st Session,_Stat_ 

• •••••• •• 

‘ ‘ Hereafter, no part of the appropriations made for the | 
public schools of the District of Columbia shall be used for j 
the free instruction of pupils who dwell outside the Dis- 1 
trict of Columbia.” 
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HEARINGS 
Before The 

SUBCOMMITTEE OF THE 
COMMITTEE ON APPROPRIATIONS 

HOUSE OF REPRESENTATIVES 
Eightieth Congress 
Second Session 
on the 

DISTRICT OF COLUMBIA 
APPROPRIATION BILL FOR 1949 

167 Thursday, April 1, 1948 

192 PROBLEM OF ADMINISTERING LEGISLATION 
ON NONRESIDENT STUDENTS 

Dr. CORNING. May I bring up one other thing? The 
question of nonresident children was mentioned. I think 
you might be interested in, and perhaps would like to have 
in the record, a report which I made to the Board of Edu¬ 
cation on March 17, 1948, which was adopted by the Board 
of Education, in which attention is directed to the fact that 
the type of nonresident legislation under which we now are 
operating, is impossible to administer. 

The minute you put one exception in and say, “except 
those who were enrolled,” and thus and so, there are cases 
so close to the margin that it cannot be administered with 
equity. We have had lawsuits and we have had no end of 
confusion because of the exemptions. 

Mr. STEFAN. How many are marginal cases? 

Dr. CORNING. At least 450 cases. 

Mr. STEFAN. We will have to consider that, will we 
not? 
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Dr. CORNING. I made a report that the Board adopted, 
and we have forwarded it to the Commissioners. The Com¬ 
missioners have not acted upon it as yet. 

Mr. MASON. You mean with reference to the non¬ 
residents? 

Dr. CORNING. Yes, sir. | 

Mr. MASON. It has gone to the Corporation Counsel. 

Dr. CORNING. That is fine. This recommendation in¬ 
dicates that it is our judgment that we should require tuition j 
of nonresident students without any exceptions whatever, 
that is, any who are not living in the District of Columbia i 
should pay tuition. That report, as I said, was adopted 
by the Board and sent to the Commissioners, and Commis¬ 
sioner Mason says it has gone to the Corporation Counsel. ; 

We even suggested very simple legislation in this report j 
which would set forth very clearly the fact that those who j 
are not residents within the District of Columbia should pay ! 
tuition. I am convinced, sir, that we will never have any j 
order out of the chaos we have had this year unless some 
such legislation is enacted and made reasonably permanent. 
If it is attached to the Appropriation Act each year, with- j 
out being permanent legislation, then each year it is up for 
question and everybody is in confusion, and neither we nor j 
the nonresidents know how to make plans for the future. 

Mr. MASON. We are concerned with residence and not 
domicile. We do not take their political domicile. If they! 
are actually residing in the District they are entitled to go j 
to school. If they are residing in Virginia and domiciled 
out there, then they must pay tuition. We treat the word in 
ihat fashion. 

Dr. CORNING. If you would like this submitted for the! 
record, I will be very happy to do so. It gives you the point! 
of view of the Board of Education and the superintendent.! 

(The report is as follows:) 

| 

Superintendent of Schools, 
Washington 5, D. C., March 17 , 194 $. j 
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To the Board of Education of the District of Columbia : 

Ladies and gentlemen, There is now before the commit¬ 
tee on legislation H. E. 3853, a bill to repeal provisions of 
certain acts of Congress relating to free tuition for non¬ 
residents in the public schools of the District of Co- 
193 lumbia. The school officials have considered this 
proposed legislation and are of the opinion that it 
should not be enacted into law in its present form for the 
reason that it proposes to exempt pupils “now enrolled in 
the public schools of the District of Columbia.” This pro¬ 
vision for exemption is objectionable for the following 
reasons: 

L It makes it possible for nonresidents now enrolled 
to continue to attend the public schools of the District 
of Columbia-for many years without the payment of 
tuition. This, it would seem, is unfair to the taxpayers 
of the District of Columbia. 

2. It does not exempt all pupils enrolled for the rea¬ 
son that the Corporation Counsel has ruled that this 
language did not confer any additional benefits upon 
nonresidents, and that pupils who were enrolled in the 
public schools during the 1947 school year and were 
required to pay tuition under the existing law at that 
time, must continue to pay tuition in spite of this 
exemption. 

i 

The experience of the school officials in trying to ad¬ 
minister the exemption contained in the 1948 Appropria¬ 
tion Act has convinced all of them as well as the Superin¬ 
tendent that it is not possible to write legislation which 
would clearly exempt any classes of nonresident pupils be¬ 
cause there are so many borderline cases which would not 
be fully covered by legislation no matter how carefully it 
may be expressed. The school officials are of the opinion 
that it is necessary to have legislation enacted for non- 




resident pupils with no exemptions whatever because of the 
difficulties and discriminations that ensue when exemptions 
exist. 

It is the belief of the school officials that Congress may 
withdraw the benefits of free tuition any time it desires to 
do so and that nonresident pupils who have attended the 
public schools of the District of Columbia without paying 
tuition do not have any vested property rights. In his 
opinion issued in the case of Wirth v. Corning, Justice Letts 
made the following statement: 

“Free instruction of children residing outside of the Dis¬ 
trict as provided in title XXXI, section 303 of the District 
of Columbia Code is a gratuity and all legal rights flowing 
from the enactment are subject to the will of Congress. 
Congress may withdraw the privilege of free instruction at 
any time or may at its will place limitations upon it.” 
[Emphasis supplied.] 

A nonresident tuition law without any exemptions could 
be administered easily. Such a law would make it possible 
for the Superintendent of Schools to supply the office of the 
Assessor, DC, with the names of all nonresident pupils 
each year in order that the Assessor might bill them for 
payment of tuition, such payments to be sent directly to the 
Collector of Taxes, DC, if such a procedure were estab¬ 
lished by the Board of Education and the Board of Commis¬ 
sioners. 

The Superintendent submits herewith to the Board a 
revised draft of H. R. 3853, a bill to repeal provisions of 
certain acts of Congress relating to free tuition for 
nonresidents in the public schools of the District of Co¬ 
lumbia, with the recommendation that the provisions of 
this proposed bill be made effective on July 1, 1948, 
and with the further recommendation that this pro¬ 
posed revised draft of this bill be approved by the 
Board of Education for transmission to the Commissioners 
of the District of Columbia with the hope that it will be 
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possible to have this legislation enacted into law this ses¬ 
sion of Congress. 


Respectfully submitted, 

Hobart M. Corning, 

Superintendent of Schools. 

Approved: 

Adelbert W. Lee, Chairman , 

C. Melvin Sharpe, 

Velma Gr. Williams, 

Committee on Legislation. 

9 

' • 
Proposed Amendment to H. R. 3853 

} 

A BILL To repeal provisions of certain acts of Congress 
relating to free tuition for nonresidents in the public 
schools of the District of Columbia 

i 

Be it enacted by the Senate and Rouse of Representatives 
of the United States of America in Congress assembled t 
That after July 1, 1948, no pupils shall be admitted to and 
taught free of charge in the public schools of the District of 
Columbia who do not reside in the District of Columbia. A 
nonresident pupil may be admitted to and taught in such 
public schools on the payment of such amount, to be fixed by 
the Board of Education of the District of Columbia upon 
written recommendation of the Superintendent of Schools 
with the approval of the Commissioners of the District of 
Columbia, as will cover the expenses of tuition and cost of 
textbooks and school supplies used by such pupil; 
194 and all payments hereunder shall be paid into the 
Treasury of the United States to the credit of the 
District of Columbia. 

Note.— Section 2 of the bill which repeals certain parts 
of acts related to nonresident pupils is complete and accept¬ 
able in its present form. 
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Mr. HE IN MILLER. It will be necessary to do some¬ 
thing about the language in the 1949 appropriation bill 
which is concerned with nonresidents. We submitted the 
language in the same form as it appeared in the Appropria¬ 
tion Act last year. 

Mr. STEFAN. New legislation or a limitation? 

Mr. HEINMILLER. The limitation was in the 1948 Dis¬ 
trict of Columbia Appropriation Act. 

Mr. STEFAN. A limitation in the appropriation bill? 

Mr. HEINMILLER. Yes, but some attention will have 
to be given to that because if we were to again exempt those 
nonresident pupils who are enrolled on the date of the ap¬ 
proval of the 1949 act we would exempt additional non¬ 
resident pupils who are now paying tuition. 

Mr. FOWLER. You will see the language he is refer¬ 
ring to on page 63 of the print. 

Mr. HORAN. Mr. Howe will check that. Would you 
continue, Mr. Heinmiller? 

CONGRESSIONAL RECORD 

Vol. 94, Part 4, 

80th Congress, 2d Session 

5319 HOUSE OF REPRESENTATIVES 

Wednesday, May 5,1948 

5321 DISTRICT OF COLUMBIA APPROPRIATION 

BILL, 1949 

Mr. HORAN. Mr. Speaker, I move that the House resolve 
itself into the Committee of the "Whole House on the State 
of the Union for the consideration of the bill (H. R. 6430) 
making appropriations for the government of the District 
of Columbia and other activities chargeable in whole or in 
part against the revenues of such District for the fiscal 




year ending June 30, 1949, and for other purposes; and 
pending that motion, Mr. Speaker, I ask unanimous con¬ 
sent that general debate on the bill be limited to 2 hours, 
one-half of the time to be controlled by the gentleman from 
Rhode Island [Mr. Fogarty] and the other half by myself. 

• •••••••• 


5329 The CHAIRMAN. The Clerk will read the bill for 
amendment. 

Mr. HORAN. Mr. Chairman, I ask unanimous consent 
that the bill be considered as read and open to points of 
order and amendments at any place. 

The CHAIRMAN. Is there objection to the request of 
the gentleman from Washington? 

There was no objection. 

The CHAIRMAN. The Chair will now entertain points 
of order. The Chair will not consider points of order after 
amendments are under consideration. 

If there are no points of order, the bill is open to amend¬ 
ment. 

Mr. BEALL. Mr. Chairman, I offer an amendment. 

The Clerk read as follows: 

' Amendment offered by Mr. Beall: On page 15, 
line 23, strike out lines 23 and 24, and on page 16 
strike out lines 1 and 2. 1 2 

1 A BILL 

MaJcvng appropriations for the government of the District of Columbia and 
other activities chargeable in whole or in part against the revenues of 
such District for the fiscal year ending June 30, 1949, and for other 
purposes. 

• • 

Page 15 line 23 
24 

Page 16 line 1 

2 


• • • • • • • 

No part of the appropriations herein made for the 
public schools of the District of Columbia shall be used 
for the free instruction of pupils who dwell outside the 
District of Columbia. 
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Mr. BEALL. Mr. Chairman, the authority and responsi¬ 
bility of the District of Columbia to educate children whose 
parents are employed officially or otherwise in the District 
is found in the District of Columbia Code. District of Co¬ 
lumbia Code, 1940 edition, title 31, section 301, page 863, 
provides: 

All pupils whose parents are employed officially 

or otherwise in the District of Columbia 

• 

5330 shall be admitted and taught free of charge 
in the schools of said District (Mar. 3,1915, 

38 Stat. 910, ch. 80, sec. 1). 

The authority to teach the children of the military free 
in the schools of the District of Columbia even though they 
are not residents of the District is provided in sections 304 
and 305 of title 31 of the code and may be found on the 
same page as the above. Those provisions, however, origi¬ 
nated in different acts, namely, the acts of March 28, 1918, 
Fortieth Statutes, page 470, and May 10,1926, Forty-fourth 
Statutes, page 433. 

We find that this law was actually tested in the District 
of Columbia courts in the case of Ballou v. Kemp (68 App. 
D. C. 7, 92 Fed. (2d) 556), which holds that the statute is 
mandatory and clear and that the duty of the Superinten¬ 
dent of Schools to admit the pupil in that case was purely 
ministerial and that mandamus is the proper remedy to 
compel such action. The court held that, the section being 
mandatory, it was the duty of the Superintendent to admit 
the pupil even though hardship would come about due to in¬ 
sufficient funds to take care of resident pupils. 

Mr. Chairman, the District of Columbia is a small area of 
70 square miles. It it almost impossible for all the people 
employed by the Government to live in the District, and 
some of them must live out in Maryland and in Virginia. 
We are very glad to have them, of course, but we do think 
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they should have the right to enjoy the privileges of the 
District schools. I hope my amendment will be adopted. 

Mr. STEFAN. Mr. Chairman, will the genleman yield? 

Mr. BEALL. I yield to the gentleman from Nebraska. 

Mr. STEFAN. May I ask the gentleman from Maryland 
if these people who have property in Maryland pay taxes 
in Maryland or in the District of Columbia? 

Mr. BEALL. Those who own property of course pay 
taxes in Maryland. 

Mr. STEFAN. Can the students who live in the Dis¬ 
trict of Columbia go to the Maryland schools without pay¬ 
ing tuition? 

Mr. BEALL I do not know that. I may say to the 
gentleman from Nebraska that this law would even affect 
Members of Congress, some 14 of whom live and own prop¬ 
erty in Montgomery County. 

Mr. STEFAN. The members of the committee are well 
aware of that. We make no denial of that. However, the 
amount as represented in this amendment is approximately 
$500,000, which the gentleman seeks to have the taxpayers 
of the District of Columbia pay, to relieve the people in the 
Maryland and Virginia counties surrounding the District 
of Columbia from paying certain taxes and school tuition. 

Mr. BEALL This is not just the opinion of the gentle¬ 
man from Maryland, this is a law passed by Congress as 
early as 1915. It has been customary to allow these stud¬ 
ents to attend the District schools, and the courts have up¬ 
held this law. They did so in the case I just quoted. 

Mr. STEFAN. The gentleman must realize, of course, 
that this is a permissive law. 

Mr. BEALL. Yes. 

Mr. HORAN. Mr. Chairman, I rise in opposition to the 
amendment. 

Mr. Chairman, I wish we could be bighanded here in the 
District of Columbia. Certainly we give everything away 
to Europe and elsewhere. But we are dealing now with a 
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very, very tight budget. The District government does not 
have its hand in the Treasury of the United States. The 
money it gets from the Treasury of the United States is 
very, very carefully rationed out to it. I submit that the 
District of Columbia is a very fixed territory. As far as 
property is concerned, the taxable base stops at Eastern 
and Western Avenues. In 1846 this body gave back to the 
State of Virginia those counties that now are Arlington and 
Fairfax. At that time they said, “My, this Nation’s Capital 
now has a total of 60,000 people, and it is inconceivable that 
we will ever need all of that land.” Yet today if we had 
those two counties back we would not have the tight fiscal 
situation that we now have. Last year we saw this tight 
fiscal situation coming along. We also saw 6,500 of our own 
school children here in the District of Columbia on part- 
time instruction. We needed revenue and we needed more 
schools. Recognizing that our taxable property was limited 
by the boundaries of the District of Columbia, we decided 
that the District could no longer afford to educate free of 
charge those who were residents outside of the District of 
Columbia, or, for example, who live in Maryland. Such 
residents ought to send their children to Maryland schools 
as I do. I live barely outside the District of Columbia and 
all five of my children have been educated in the Montgom¬ 
ery County schools. I want to say at this point that they 
are very fine schools. 

We recognize that on the basis of last year’s computation 
there will be a saving of $421,000. Certainly in the light of 
the fiscal situation and in common justice, a restriction 
should be in this bill. I trust that the amendment will be 
voted down. 

Mr. SASSCER. Mr. Chairman, will the gentleman 
yield? 

Mr. HORAN. I yield. 

Mr. SASSCER. What is the amount that the District 
government receives from the Federal budget? 
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Mr. HORAN. The amount that the District of Columbia 
receives from the Federal budget, as I discussed with the 
' gentleman from New Jersey [Mr. Auchincloss] some time 
ago, is about $15,000,000 in total, that is Federal aid to 
highways, the Federal contribution, welfare grants, and all 
that sort of thing. 

Mr. SASSCER. I thank the gentleman. 

Mr. Chairman, I move to strike out the last word and 
rise in favor of the amendment. 

Mr. Chairman, a number of years ago the Congress of 
the United States laid down a policy by passing a law 
which in substance permitted the children of non-resident 
persons who are employed in the District of Columbia to 
send their children to schools in the District of Columbia 
without the payment of any charge. I think there is justi¬ 
fication for that law. But before discussing the justifica¬ 
tion for it, when a law is upon the books, is it not bad policy 
for the Congress by a rider to an appropriation bill to re¬ 
peal the existing law and the established policy? If the 
majority of the Congress feels that these children should 
not come to the District of Columbia schools, then a 
bill should be reported by the District of Columbia Com¬ 
mittee so that the Congress may vote on the question. But 
today this policy that was established by law is on the books, 
and this rider on the appropriation bill would, in effect, 
nullify the existing statute. 

As the distinguished chairman of the subcommittee has 
just said, $15,000,000 of Federal money is given to the Dis¬ 
trict of Columbia. I think it is rightfully given to the Dis¬ 
trict because this is the Capital of the Nation. There are 
many people here who claim residence all over the United 
States where taxpayers contribute to this fund who are 
affected by this rider. Not just the children of Virginia and 
Maryland, but the children of the Carolinas and the far 
West, New York, and Pennsylvania, whose parents are em- 
played by the Federal Government and who retain their 
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legal residences for reasons of their own in their respective 
States, States whose taxpayers contribute to the $15,000,000 
grant to the District of Columbia. All that my distingu¬ 
ished colleague from western Maryland and I are asking is 
that as long as that money is given to the District of Colum¬ 
bia by all of the taxpayers of the country, and as long as 
there is a law on the statute books permitting these children 
to come to the District of Columbia schools, that the Con¬ 
gress not nullify a previous action of the House of Repre¬ 
sentatives by a rider on an appropriation bilL 
Mr. STEFAN. Mr. Chairman, I rise in opposition to the 
amendment offered by the gentleman from Maryland. 

Mr. Chairman, none of us can blame the gentleman from 
Maryland [Mr. Beall] and the gentleman from Maryland 
[Mr. Sasscer] in pressing for the adoption of this amend¬ 
ment. Both represent their districts ably in this House, 
and if any of us had the responsibility of representing dis¬ 
tricts on the borders of the District of Columbia, we per¬ 
haps would endeavor to the best of our ability to relieve our 
own taxpayers from burdensome expenses. 

In the first place, the gentleman from Maryland knows 
that the Federal contribution for the District of Columbia 
is not $15,000,000, it is $12,000,000. He also knows that this 
law he so ably discussed is a permissive law. Let us read 
you the decision of Justice Letts on this subjects. In his 
opinion, issued in the case of Wirth against Corning, Justice 
Letts made the following statement: 

Free instruction of children residing outside of 
the District as provided in title XXI, (sic) section 
303, of the District of Columbia Code, is a gratuity 
and all legal rights flowing from the enactment are 
subject to the will of Congress. Congress may 
withdraw the privilege of free instruction at any 
time or may at its will place limitations upon it. 
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5331 Mr. Chairman, this is not a new problem for ns. In 
the 14 years that I have represented my district in the 
Honse of Representatives amendments to eliminate free 
tuition of pupils living outside the District have been mat¬ 
ters of debate in this House when the bill making appropria¬ 
tions for the District of Columbia came up. It is no new 
matter. 

If you want to save the people of the District approxi¬ 
mately half a million dollars they should not be required to 
pay for free tuition of children living outside of the Dis¬ 
trict of Columbia, I suggest that you vote down this amend¬ 
ment. 

Mr. BEALL. Mr. Chairman, will the gentleman yield? 

Mr. STEFAN. I yield. 

Mr. BEALL. The gentleman states that for the past 14 
years this amendment has been defeated in the House and 
has gone over to the Senate and they have always adopted 
the principle in the Senate. Does not the gentleman believe 
it would be a good idea this time to reverse the order and 
let it originate in the House of Representatives? 

Mr. STEFAN. As of today, pupils of Maryland and 
Virginia are paying approximately $56,000 a year for the 
privilege of attending the schools of the District of Colum¬ 
bia. There is no opposition on the part of the people of 
Maryland and Virginia to pay their just expenses if they 
are going to have their children educated in the District of 
Columbia. 

If you pass this amendment you will penalize the pupils 
of the District of Columbia who are only receiving part- 
time instruction today, and I know you do not want to do 
that. The District needs increased facilities badly at this 
time. 

The CHAIRMAN. The question is on the amendament 
offered by the gentleman from Maryland. 

The question was taken; and on a division (demanded by 
Mr. Beall) there were—ayes 10, noes 14. 

So the amendment was rejected. 




